ENVIRONMENTAL LAW WITH CHINESE CHARACTERISTICS
Eric W. Orts’

Environmental degradation is an increasinglyserious issuein China. Economic
growth without regard to environmental consequences can no longer guide policy.
Increasing appreciation of the health problems and other adverse social effects of
environmental problems, combined with international pressure for improvement,
has recently led the governing elite in China to understand that economic
development must include environmental protection. The passage of a major air
pollution statute in 2000, for example, resulted from a decision at the highest
reaches of government that “curbing pollution would be a priority.” In part, the
central government has been motivated by the realization that the gravity of
environmental problems in China could lead to social and political instability.?

The financial measure of the government’s political will is considerable. After
spending $43.5 billion to address environmental problems from 1996 to 2000, the
governmentpledged to double expenditures over the next five yearsto $84 billion.?
Its announced goal is to reduce air, water, and soil pollution by ten percent from
2000 benchmarks.* In preparation for the Olympics in 2008, Beijing alone expects
to expend more than $30 billion on improvements to achieve an environmental
transformation of the city.’
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Given the political commitment at the top to address environmental issues in
China, however, the practical problem of regulatory strategy remains, How can
China and its legal system best increase levels of environmental protection? Given
that economic growth remains the highest priority for China, how can the country
protect its natural environment without compromising economic expectations? In
this Article, I suggest some answers to these questions by considering the type and
magnitude of environmental problems in China as well as different methods of
environmental regulation that might be adopted to combat them.

In approaching this large problem of choice of environmental regulatory
strategies in China, I begin with an assumption that any recommendations coming
from an outside Western observer nust be careful to take into account the unique
legal, political, and cultural situation of Chinese society. Direct “transplants” of
Western environmental laws are unlikely to take root very easily, if at all® In
particular, cutting-edge regulatory technology — such as sophisticated market-
based permit trading programs — are unlikely to succeed in contemporary China.
To borrow a metaphor, a Cadillac should not be recommended to a countrythat can
afford only a Volkswagen.” Environmental solutions for China should focus instead
on building the basic institutional infrastructure and capacities needed for an
effective and efficient administrative legal system, as well as strategies for
encouraging the recognition and enforcement of basic legal rights to property,
contracts, and freedom from bodily harm. Close attention to the development of
indigenous nongovernmental organizations (NGOs) and independent, free-standing
business enterprises that have the power to contest important environmental issues
with the government would also be likely to improve the prospects for
environmental protection in China.

It is not accidental that some of the largest environmental disasters in modern
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